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The current debate on strengthening the EU’s mechanisms to
protect the rule of law and other key values in EU member states
has triggered a flurry of proposals aimed at adding new
instruments and empowering existing institutions or establishing
new ones. This paper presents an overview of these proposals. In
absence of agreement on the overall policy objectives of a
possible reform, it is difficult to conclude that any one solution is
clearly preferable to others.
Useful policy objectives would include:
a) a comprehensive, long-term solution: an EU mechanism
that would only be aimed at the rule of law in member states
would only be a piecemeal solution; the EU values expressed
in Article 2 EU Treaty include other equally central concerns,
including human rights and democracy;
b) simplicity and accountability: ensuring that the procedure
is clear and understandable and that one institution has the
responsibility and the necessary authority for achieving the
task of protecting article 2 values;
c) prevention: regular fact-finding and analysis should create
a basis for early interventions to prevent significant violations
of article 2 values;
d) due process: any enforcemenet measure against a
member state should be subject to due process, including an
effective remedy to the Court of Justice of the European
Union;

A wide array of policy proposals have been made for the EU to
better protect the rule of law and other core values, as expressed
in article 2 EU Treaty. These are presented in Section 3. In
absence of a debate on policy objectives, it it is difficult to
ascertain which may be the best solution. If, for example, the
assumption is that any systemic, political crisis in a member state
is always a rule of law problem, it makes sense to prioritise a tool
that looks at rule of law issues. Or, if one believes that challenges
to article 2 values in member states will remain rare and
exceptional, one may be inclined to propose a lighter solution.
Section 2 suggests policy objectives that a new mechanism
should fullfil.
This Briefing Paper serves as input to the Assises de la Justice
conference (Brussels, 21-22 November 2013) of the European
Commission and as a contribution to the Commission’s future
initiatives on this issue. It expands on Democracy Reporting
International’s Briefing Paper 39: In Need of New Tools:
1
Protecting Democracy in EU Member States .

One aspect of the public lack of engagement in European affairs
is the complexity of the sui generis institutional framework of the
EU. For too many citizens it is not clear who is responsible for
what policy issue. A crisis in the democracy of a member state
and possible future EU responses, such as cutting EU funding, are
so sensitive that any new mechanism should be simple and
provide clear accountability. Ideally, one single institution should
be in charge of dealing with all aspects of fact-finding, gtg and
enforcement, and be clearly accountable for the way it carries
out its mandate. It would need to have authority to match its
responsibility. Distributing the tasks of fact-finding, analysis and
enforcement across a complex range of actors who speak with
different voices on different aspects would be counterproductive.
This body should be impartial and independent. In many aspects
the European Commission would be the most obvious choice, but
its increasing ‘politicisation’ could weaken its claim to impartality.
If the Commission starts resembling more of a government based
on a partisan majority in the European Parliament, it will be less
perceived as an impartial guardian of the treaty.

With 28 EU member states and more to join, as well as on-going
economic troubles, a crisis of article 2 values in a member state
will be more likely to happen than in the past. Any new
mechanism should be built for the long-term and should cover all
article 2 issues: human rights, democracy and rule of law are
intertwined concepts; one crisis may have more to do with
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democratic values, another with human rights. All these values
should be covered, rather than making the rule of law a sort of
super-value that deserves more attention than the others.

To avoid involvement of the EU only once a crisis of article 2
values has reached massive proportions, the EU should engage
early on by monitoring critical developments as a basis for
interaction with the member state concerned.
The justice scoreboard appears to be a too limited tool, even for
monitoring what is anyway only one aspect of article 2, namely
the rule of law. The justice scoreboard deals with aspects of the
judicial system which are important for the confidence of
business, but overall does not assess entirely the rule of law in
light of article 2 values, nor is relevant in evaluating democracy
and protection of human rights. The sources it uses are based on
quantitative data, but do not include a qualitative examination of
key factors such as de jure and de facto independence of the
judiciary in line with international law obligations and soft law
2
standards . Furthermore, the scoreboard focuses more on civil
law matters, while penal, administrative and constitutional
justice deserve special scrutiny from an article 2 perspective. It
offers little information on the crucial question of how the
judiciary is positioned in an overall system of separation and
3
balance of powers . The situation in Hungary, which the Council
of Europe’s Venice Commission described as a threat to
democracy, was not reflected in the last scoreboard results,
because by its design it does not deal with all the issues that
4
undermine the rule of law in Hungary.

Any new tool or mechanism should itself respect principles of
rule of law, democracy and protection of human rights. This
entails that the right to due process be respected. Most
importantly, member states concerned must have the right to an
effective remedy against enforcement decisions by an EU body.
The European Court of Justice would be the obvious institution to
rule on remedies.
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Below is an overview of various proposals, including the institution proposed for the task, the task the institution would be charged with, and
the pros and cons of each proposal. Three different tasks are considered. It is important to distinguish between the various components of
the response, namely, fact-finding, assessment and enforcement. Monitoring takes place during the two first steps.

Institution

Pro/Con

Commission

Fact-finding
Assessment
Enforcement

+ The Commission already assumes the role of ‘Guardian of the Treaties’.
+ The Commission fulfils the task of fact-finding, assessment and enforcement in other policy areas
such as competition law. It is aready monitoring article 2 values in relation to candidate countries.
- The Commission may not be entirely independent, given the role of member states in appointing
commissoners and the de facto influence in particular of big member states.
- The Commission has become more political/partisan by the Lisbon treaty

Council

Fact-finding
Assessment
Enforcement

+ The Council already has a role in article 7 EU Treaty.
- Representing the Member States, the Council is not likely to take action against one Member
State, even more so because of the high thresholds for votes under article 7.

Fact-finding
Assessment
5
Enforcement

+ The EP represents the interests of the citizens in the procedure and has more electoral legitimacy
than other bodies.
6
- The EP votes by partisan majorities and is therefore not considered to be impartial.

European
Parliament

Court of Justice
of the
European
Union

National
9
courts
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Role

7

Assessment
8
Enforcement

Assessment
Enforcement

+ Impartial
+ Independent
+ It would improve the uniformity and efficacy of EU law in areas related to the founding values.
- The CJEU may be a more obvious body to serve appeals against enforcement decisions thereby
guaranteeing due process.
- The CJEU could not carry out monitoring functions and could not contribute to prevention
+ Impartial
+ Independent
+ A better enforcement of the General Principles expressing the founding values of the EU would
diminish the risks of infringement of the values of the EU.
- May not be impartial and independent if the values are already seriously undermined
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Institution

Role

FRA
(Fundamental
Rights Agency)

Fact-finding
11
Assessment

Council of
Europe –
Venice
Commission

‘Copenhagen
12
Commission’

Network of
independent
fundamental
rights experts
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Pro/Con
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+ Impartial
+ Independent
+ Legitimacy through expertise
- The mandate of the FRA would need to be extended

Fact-finding
Assessment

+ Impartial
+ Independent
+ Legitimacy through expertise
- Institution outside of the context of the EU

Fact-finding
Assessment

+ Impartial
+ Independent
+ Composed of high-level experts providing legitimacy
13
- Need to create a new body
- Mulitiplication of actors risks lack of clarity and accountability
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Fact-finding
15
Assessment

+ Impartial
+ Independent
+ The mandate of the network used to report on how national government were implementing
international obligations in the area of fundamental rights. In this sense its mandate is more
appropriate than that of the FRA, in aiming at monitoring the application and respect of the
founding values of the EU in the Member States.
+ Composed of experts
- Doesn’t work anymore since the creation of the FRA. The mandate would need to be renewed.
- Mulitiplication of actors risks lack of clarity and accountability

EU citizens
through
popular
16
initiatives

Fact-finding

+ Legitimacy
- It might be difficult for citizens in a state where the values are not respected to launch an initiative

NGOs

Fact-finding
Assessment

+ Expertise and credibility
- Lack of legal authority
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